As you may know, the Health Care Reform law is still in effect even though there was a delay in the employer mandate.  There are still requirements that employers need to comply with to avoid penalties and fines and the next requirement that is due soon is the distribution of the Exchange Notice to all employees, regardless of how many hours they work (includes all full and part time employees).  The information below addresses the key concerns employers may have in order to comply and how to determine if this applies to you.

NOTE: THIS IS DUE PRIOR TO OCTOBER 1, 2013 TO ALL EMPLOYEES.

1.    What is the Exchange Notice requirement under PPACA (Health Care Reform law)?  Beginning Jan. 1, 2014, individuals will have access to insurance coverage through the health insurance exchanges (Exchanges), which are also known as Health Insurance Marketplaces. Open enrollment under the Exchanges will begin on Oct. 1, 2013 and as a result, the law requires employers to provide all new hires and current employees with a written notice about the Exchanges by Oct. 1, 2013.  In addition, the DOL’s temporary guidance includes a new COBRA model election notice, which has been updated to include information regarding health coverage alternatives offered through the Exchanges.

The Exchange notice must:
· Include information regarding the existence of an Exchange, as well as contact information and a description of the services provided by an Exchange;

· Inform the employee that the employee may be eligible for a premium tax credit if the employee purchases a qualified health plan through the Exchange; and

· Contain a statement informing the employee that, if the employee purchases a qualified health plan through the Exchange, the employee may lose the employer contribution (if applicable) to any health benefits plan offered by the employer and that all or a portion of such contribution may be excludable from income for federal income tax purposes.

The DOL has provided a model notice that we would encourage you to use to ensure compliance (as outlined below).  

2.    Which employers need to comply?  Any employer that is subject to the Fair Labor Standards Act (FLSA), which means in general, employers that employ one or more employees who are engaged in, or produce goods for, interstate commerce. For most firms, a test of not less than $500,000 in annual dollar volume of business applies.  There are a few very limited exceptions to this definition, please be sure you verify if you think this doesn’t apply to you.  The Department’s Wage and Hour Division provides guidance relating to the applicability of the FLSA in general including an internet compliance assistance tool to determine applicability of the FLSA. See www.dol.gov/elaws/esa/flsa/scope/screen24.asp if you are unsure if this would apply to you or not.

3.    Who needs to receive the Exchange notice?  Employers must provide the Exchange notice to each employee, regardless of plan enrollment status or of part-time or full-time status. Employers are not required to provide a separate notice to dependents or other individuals who are or may become eligible for coverage under the plan but who are not employees.

· Distribution of the notice:  The notice can be hand delivered, mailed to homes at the last known address or electronically (if you meet the DOL requirements for electronic disclosure).  Employers should consider documenting the distribution process of the Exchange notice (e.g. date notice initially provided, manner it was sent, listing of distribution, etc.) and retain in your records.  Merely placing a disclosure on a company website available to employees will not by itself satisfy this disclosure requirement.


4.    What is the deadline?  Employers must provide the Exchange notice to both new hires and current employees as follows:

· Current Employees – Employers are required to provide the notice no later than October 1, 2013.

· New Hires – Employers must provide the notice to each new employee at the time of hiring beginning October 1, 2013.  For 2014, the DOL will consider a notice to be provided at the time of hiring if the notice is provided within 14 days of an employee’s start date. 

· Keep in mind, if you distribute the notice on a given date, then any new hire after that date should receive the notice to avoid missing any deadlines.  This notice could be added to the new hire packet to ensure everyone receives this as it is for ALL employees, not necessarily only for benefits-eligible employees.

5.    What is the penalty if you don’t comply?  There isn’t a specific penalty identified; however, plan sponsors have an obligation to be forthcoming with participants, so there could be potential ERISA issues associated with non-compliance.  If you have any additional questions, please refer to your counsel.

6.    What do you need to do?
· If you OFFER a health plan:  You need to complete the Exchange notice with your pertinent plan information that is current as of the time you distribute the notice.  There are two questions on the form that require interpretation of your health plan as follows: 

· Does the employer offer a health plan that meets the minimum value standard? (Question 14)?  The standard can be varified from your health plan insurer or we can use our actuarial software to determine your plan's value.  If you would like assistance, please contact us for guidance.

· If checked, this coverage meets the minimum value standard, and the cost of this coverage to you is intended to be affordable, based on employee wages. (last check box on page 2)  
We can provide a calculator and interpretation of your lowest wage requirements to meet the affordability standard to assist with determining this answer.  There are also additional ways (through using wellness programs) to assist you with qualifying for affordability requirements. 

· It is important to verify this information prior to completing the notice.  PLEASE KEEP IN MIND – THESE REQUIREMENTS WILL TRIGGER A PENALTY ($3,000 per affected employee that goes to the exchange and qualifies for a subsidy) IN 2015 UNDER THE EMPLOYER MANDATE IF YOU DON’T PROVIDE COVERAGE THAT IS AFFORDABLE AND MEETS THE MINIMUM STANDARDS.

· Download the DOL notice here:  Model Notice to Employees of Coverage Options for employer who OFFERS a health plan
· If you DO NOT OFFER a health plan:  You need to complete a different Exchange notice available here:  Model Notice to Employees of Coverage Options for employer who does NOT offer a health plan

 HYPERLINK "http://www.dol.gov/ebsa/pdf/FLSAwithoutplans.pdf" \t "_blank" 
 

Please click here for a sample cover letter to accompany the Exchange notice that you can edit as needed.  Please reach out to us directly if you need additional guidance or assistance and we will continue to provide you with PPACA guidance as requirements become due or the regulations change.


SPECIAL NOTE IF YOU ARE SUBJECT TO COBRA:  The DOL has updated the model COBRA election notice to help make qualified beneficiaries aware of other coverage options available in the Exchanges. Use of the model election notice, appropriately completed, will be considered by the DOL to be good faith compliance with the election notice content requirements of COBRA.  You must verify you (or if you use a COBRA vendor) are using the updated notice to ensure compliance.
